6

Supported Decision-Making

Age/Disability Rights

By Kathleen D. Hayes, Esq.

Defending Liberty

In the still of darkness, you hear a whisper
foretelling that you will live until your centennial
birthday. But that’s not all. The whisper reveals
that today you have made the last decision

you will ever make. Tomorrow and for all days
henceforth, every decision will be made for you.

ould this be a welcome

whisper? How would

you feel the next day,

year, and decades know-

ing that you would be a

muted passenger on your

own life’s journey? When you reach
the age of 100, would you still be you?'
Dreadfully, the overbroad applica-
tion of guardianship and conserva-
torship statutes makes the midnight
whisper a reality for many individuals
with intcllectual and developmental
disabilities, cognitive impairments,
dementia, psychiatric disabilities, trau-
matic brain injuries, older adults, and
other vulnerable persons (collectively
referred to in this article as “individu-
als with disabilities”). Too often, peti-
tions for involuntary guardianship and

I The opening lines of this article were inspired
by philosopher Friedrich Nictzsche's “Frer-
nal Return from 7he Gay Scrence and Thus
Spoke Zavathustra, a thought experiment that

provokes self=reflection on the way we Jive.
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conservatorship are granted without
adequate scrutiny, based on the pre-
sumption that individuals with dis-
abilities lack legal capacity to make
decisions. As a result, individuals with
disabilities are stripped of their liberty
rights and subjugated to the will of the
appointed guardian or conservator.
Supported decision-making is a legal
concept that promotes self-determination
and serves as an alternative to guard-
ianship and conservatorship. The con-
cept of supported decision-making
first gained traction in the 2006 Unit-
ed Nations Convention on the Rights
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of Persons with Disabilities.> Article
12 of the Convention recognizes that
“persons with disabilities enjoy legal
capacity on an equal basis with others
in all aspects of life.” It further directs
states to “take appropriate measures to
provide access by persons with disabili-
ties to the support they may require in
exercising their legal capacity.”™ Thus,
individuals with disabilities shall zoz
be presumed to lack legal capacity,
even if they require assistance in mak-
ing decisions.

Following the United Nations Con-
vention, supported decision-making
began to take root as an alternative
to guardianship and conservatorship,
both nationally and internationally.
Today within the United States, 31
states and Washington, D.C., have
enacted supported decision-making

2 See hups:/wsww.ohchrorg/en/instruments-
mechanisms/instruments/convention-righrs-

persons-disabiliries.

"G

President Obama signed the United Nadons
Convention on the Rights of Persons with
Disabilitics treaty in 2009: however, itwis not
subsequently ratified. See hups:/fibinternet.
ohchr.org/_layours/ 15/ TrearvBodyExrernal/
Treaey.aspx?Countrvl D=187& Lang=en. I
2010. the American Bar Association House
of Delegates passed a resolution “urgling]
the United States 1o ratify and implement
Jnited Nations Convention on the Righrs
of Persons with  Disabilities.” See hups://
www.americanbar.org/content/dam/abal
administranve/law _aging/2017_SDM _t20
Resolution_Final.pdf.



legislation.® This legislation generally
takes two forms, referred to in this ar-
ticle as informal and formal supported
decision-making.

abilities seek the advice of family
members, friends, lawyers, doctors,
accountants, religious leaders, thera-
pists, etcetera, to make decisions both

Supported decision-making is a legal concept that

promotes self-determination and serves as an alternative

to guardianship and conservatorship.

Informal supported decision-making
occurs when an individual relies on
natural supports for assistance with

life choices. Every day, people of all

4 The state legislation referenced herein was
gathered from the National Resource Center
for Supported Decision-Making, last updat-
ed on July 21, 2022, as well as additonal re-
scarch conducted by the author. The author's
research may not reflect all legislation enace-
ed in the most recent legislartive sessions. See
hetps:/fsupporreddecisionmaking.org/  (last
visited May 3. 2023).

big and small. In essence, informal
supported  decision-making
nizes that decisions are not made in
a vacuum. Rather, decision-making
is a dynamic process that is usually
guided by the counsel of trusted advi-
sors. Reliance on others for support
does not connote incapacity; con-
versely, interdependence is germane

recog-

to decision-making.
The Uniform Guardianship, Con-
servatorship, and Other Protective

Arrangements Act (UGCOPAA)® in-
corporates the concept of informal sup-
ported decision-making. UGCOPAA
defines supported decision-making as

“assistance from one or more persons of
an individual’s choosing in understand-
ing the nature and consequences of po-
tential personal and financial decisions,
which enables the individual to make
the decisions, and in communicating a
decision once made if consistent with
the individual’s wishes.”®

UGCOPAA identifies supported
decision-making as a less restrictive al-
ternative to guardianship and conser-
vatorship, directing that a petition for
guardianship or conservatorship shall
be denied if the individual can make
decisions with assistance. Today, 2

Law Commission passed

2017.

5 “The Uniform
UGCOPAA in

uniformlaws.org/ (last visited May 3, 2023),

See hreps:/fwww.

6 The Uniform Guardianship, Conservaror-
.xhip. and Other Prorective .'\lf.l!l:_'n'nn!‘,i\
Act, Secrion 102(31) (2017).
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states have adopted UGCOPAA,’ and
7 more states have passed legislation
that identifies supported decision-
making as a less restrictive alternative
to guardianship and conservatorship.®
Additionally, 8 states incorporate in-
formal supported decision-making in
statutes dedicated to non-discrimination
in access to organ transplantation.’
Moreover, Connecticut, Texas, and
Oregon have enacted legislation re-
quiring that students be advised of
supported decision-making as an al-
ternative to guardianship and conser-
vatorship as part of special education
transition planning.'

In addition to informal supported
decision-making, 16 states and Wash-
ington, D.C., have enacted legislation
that formalizes the supported decision-
making process."" Formal supported

Maine  have adopred
UGCOPAA. See hreps:/Awww.aniformlaws,
org/ (fast visited May 3, 2023).

8 California Probate Caode, section 1800.3(¢)
(2022): Oklahoma Starutes, section 30-1-
111 (2022); Indiana Code, section 29-3-
1-7.8 (2019); Minnesota Statutes, section
324.5-102, subdivision 6 (2020): Revised

Statutes of Missouri, section 475.075(13)(4)

7 Washington  and

(2018): Monrana Code Annotared. section
72-5-305(3) (2021); Tennessce Code Anno-
rated, section 34-1-101 (2021).
Arkansas Code, secrion 20-14-902(2)(D)
(2022); Georgia Code section 31-1-24(a)(2)
(C) (2022): Laws of Maryland, section 20-
1601 {C)(3) (2022); Massachusetrs General
Laws, Chapter 111, section 236(a) (2016);
Mississippi 43-6-255(B)
(iii) (2022); Ohio Revised Code, scection
2108.36{A)(1){c) (2018); Code of Virginia,
section 32.1-297.2(A)(iii) (2020); Wyoming,
Statutes 26-20-801(a) (iN(C) (2021).
10 Connccricut, House Bill No. 5001, Public
Act No. 23-137 (cnacted July 1, 2023);

Texas Education Code, section 29.011

Code  Section

(2017} Oregon Revised Statutes. section
343.181 {2022).

11 Alaska Starates, chaprer 13.56.010 et seq.
{2018): California Welt. and Inst. Code,

section 21005 (2023); Colorado Revised
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decision-making occurs when an in-
dividual creates a written agreement
identifying the individual’s particular
support needs and designating trusted
individuals as supporters. Under some
statutes, a supported decision-making

by the individual and the designated
supporters in the presence of two wit-
nesses or a notary public. Some states,
such as Texas and Delaware, have cre-
ated model supported decision-making
agreements.

Individuals with disabilities shall not be presumed to lack

legal capacity, even if they require assistance in

agreement can be created by any adult,
without restriction. Other statutes re-
quire that the agreement be created by
an individual with a disability.

The statutes often (though not al-
ways) provide the capacity threshold
for creating a supported decision-
making agreement. Virtually all of the
statutes require that the agreement be
entered into “voluntarily,” while many
also add “without undue influence or
coercion.” The majority of statutes
require that the agreement be signed

Sratures Annortated, section 15-14-801 et
seq. (2021); Delaware Code, Title 16, sec-
rion 9401A er seq. (2016)% Ilinois Com-
piled Statures 9/1 ¢t seq. (2022); Indiana
Code, section 29-3-14-2 ¢t seq. (2019);
Louisiana Revised Statutes, 13:4261.161
et seq. (2020); Marvland Code, Fst. &
Trusts, section 18-101 et seq. (2022); Ne-
vada Revised Statutes, section 162C.010 et
seq. (2019); New Hampshire Revised Stat-
utes, section 464-D et seq. (2021} New
York Mental Hygiene Law, section 82.01 er
scq. (2022); North Dakora Century Code,
section 30.1-36-01 et seq. (2019): Rhode
Island General Laws, sccrion 42-66.13-1
et seq. (2019); Texas Fstates Code, sec-
tion 1357.001 et seq. (2015); Washingron
Revised Code, section 11.130.700 ct seq.
(2019): Code of the District of Columbia,
section 7-2133 et seq. (2018); Wisconsin

Starutes, section 53.01 et seq. (2018),

making decisions.

For both formal and informal sup-
ported decision-making, the sup-
porter’s role may include (but is not
limited to) gathering information,
presenting information in a manner
that the individual understands, help-
ing the individual to evaluate the pros
and cons of different choices, provid-
ing communication assistance, and as-
sisting the individual in implementing
a decision. Importantly, a supporter
is never authorized to make a deci-
sion for the individual. In this sense,
a formal supported decision-making
agreement is distinct from a power
of attorney and advance directive be-
cause the supporter cannot exercise
substituted judgment on behalf of the
individual. However, it is often advis-
able for an individual to create a sup-
ported decision-making agreement in
conjunction with a power of attorney
and advance directive, given that the
latter documents generally remain ef-
fective in the event of the individual’s
incapacity.

The codification of supported de-
cision-making in multiple states is a
significant step in promoting the self-
determination of individuals with dis-
abilities. However, it is important to
recognize that regardless of whether



supported decision-making legislation
has been expressly enacted, federal and
state laws, as well as policy, arguably
prohibit the implementation of guard-
ianship or conservatorship for individ-
uals capable of making decisions with
assistance.

The American Bar Association
(ABA) issued a Resolution finding that

“ABA policy, federal and state consti-
tutions, the UGCOPAA, most state
guardianship [and  conservatorship]
statutes, and, quite possibly, the Ameri-
cans with Disabilities Act . . . embrace
the principle of the least restrictive

alternative.”'? (citing to Shelton v. Tuck-

er, 364 U.S. 479, 493-94 (1960); and
Olmstead v. L.C., 57 U.S. 581 (1999),

among other sources).

Moreover, the National Probate
Court Standards require consider-
ation of less restrictive alternatives to
guardianship and conservatorship,"
and the 2021 Fourth National Guard-
ianship Summit urges the Depart-
ment of Justice and federal and state
agencies to recognize that supported
decision-making is a reasonable ac-
commodation under the Americans
with Disabilities Act.'" In summary,
various sources of law and policy sup-
port the conclusion that courts shall

12 The Resolution, passed by rthe ABA
House of Ddt'g;lic:w in 2017, urges states
to recognize supported decision-making
as a less restrictive alternative o guard-
ianship and conservatorship. See hitps://
www.americanbar.org/content/dam/
aba/administrative/law_aging/2017_
SDM_9%20Resolution_Final.pdf.

13 National Center for Stte Courts, herp://
nesc.contentdm.oclc.org/edm/ref/ collection/
spers/id/240.

14 See Recommendation 2.4, hups://wvww.

guardianship.org/wp-content/uploads/

Fourth-National-Guardianship-Summit-

Adopred-Recommendations-May-2021-1.

pdf.

deny petitions for guardianship and
conservatorship where the respon-
dent is capable of exercising supported
decision-making,.

As lawyers, it is our duty to safe-
guard the autonomy of individuals
with disabilities. To aid the legal com-
munity in this regard, the ABA pub-
lished a step-by-step guide for incor-
porating supported decision-making
into daily practice.” The first step is to
“presume guardianship [or conserva-
torship] is not needed.” By exercising
this default presumption and explor-
ing supported decision-making as a
less restrictive alternative to guardian-
ship and conservatorship, we collec-
tively act as defenders of liberty and
drive the unsavory midnight whisper

deeper and deeper into the night. l

15 See hugps://wwwamericanbarorg/groups/law
aging/resources/guardianship_law_practice/

practical_tool/.

resources available to them.
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October Is National

SPECIAL NEEDS
LAW MONTH

Special needs law attorneys make a difference in
their communities by educating those with disabili-
ties, their families, and their caregivers about the

We encourage you to participate in National Special
Needs Law Month to spread the word about the
services you provide and the ways you can help.

Learn more at www.
NAELA.org/SNLaw

JUL/AUG/SEP 2023  NAELA News




