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Age/Disability Rights 
By Kathleen D. Hayes, Esq. 

Supported Decision-Making: 

Defending Liberty 

In the still of darkness, you hear a whisper 

foretelling that you will live until your centennial 

birthday. But that's not all. The whisper reveals 

that today you have made the last decision 

you will ever make. Tomorrow and for all days 

henceforth, every decision will be made for you. 

ould this be a welcome 
whisper? How would 
you feel the next day, 
year, and decades know
ing chat you would be a 
muted passenger on your 

own life's journey? When you reach 
the age of 100, would you still be you? 1 

Dreadfully, rhe overbroad applica
tion of guardianship and conserva
torship statures makes the midnight 
whisper a reality for many individuals 
with intellectual and developmental 
disabilities, cognitive impairments, 
dementia, psychiatric disabilities, trau
matic brain injuries, older adults, and 
ocher vulnerable persons (collectively 
referred to in this article as "individu
als with disabilities"). Too often, peti
tions for involuntary guardianship and 
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conservatorship are granted without 
adequate scrutiny, based on the pre
sumption char individuals with dis
abilities lack legal capacity to make 
decisions. As a result, individuals with 
disabilities are stripped of their liberty 
rights and subjugated to the will of the 
appointed guardian or conservator. 

Supported decision-making is a legal 
concept that promotes self-determination 
and serves as an alternative to guard
ianship and conservacorship. The con
cept of supported decision-making 
first gained traction in the 2006 Unit
ed Nations Convention on the Rights 
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of Persons with Disabilicies.2 Article 
12 of the Convention recognizes that 
"persons with disabilities enjoy legal 
capacity on an equal basis with others 
in all aspects of life." Ir further directs 
stares to "rake appropriate measures to 
provide access by persons with disabili
ties to the support they may require in 
exercising their legal capacity."� Thus, 
individuals with disabilities shall not

be presumed to lack legal capacity, 
even if they require assistance in mak
ing decisions. 

Following rhe United Nations Con
vention, supported decision-making 
began to rake root as an alternative 
to guardianship and conservatorship, 
both nationally and internationally. 
Today within the United States, 31 
states and Washington, D.C., have 
enacted supported decision-making 
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